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MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 03/04/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

 

 

 1.  TIME:  9:00   CASE#: MSC17-01167 

CASE NAME: JONES VS TZEN-WEN 

HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY 

JEFFREY M. JONES, SHANNON B. JONES 

* TENTATIVE RULING: * 

 

Continued to March 11, 2022. 

 

  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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 2.  TIME:  9:00   CASE#: MSC18-00010 

CASE NAME: DURHAM VS ORTIZ 

HEARING ON PETITION TO APPROVE COMPROMISE OF PENDING 

ACTION (FILED BY ANTHONY DURHAM) 

* TENTATIVE RULING: * 

 

 Unopposed motion granted. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01662 

CASE NAME: MACHADO VS MANOR CARE 

HEARING ON DEMURRER TO 3rd Amended COMPLAINT of 

MACHADO FILED BY FRESENIUS MEDICAL CARE DIABLO 

NEPHROLOGY 

* TENTATIVE RULING: * 

 

Fresenius’ demurrer to the Second Cause of Action, for Elder Abuse, against 

Fresenius in plaintiff’s Third Amended Complaint (“TAC”) is sustained without 

leave to amend.  (CCP § 430.10 (e).))   

To state a cause of action for elder abuse, a complaint must allege facts that 

demonstrate the “existence of a robust caretaking or custodial relationship—that is, 

a relationship where a certain party has assumed a significant measure of 

responsibility for attending to one or more of an elder's basic needs that an able-

bodied and fully competent adult would ordinarily be capable of managing without 

assistance.”  (Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 158).  

The relationship must involve more than a “circumscribed, intermittent, or episodic 

engagement.”  (Ibid.)   

 

Here, the TAC alleges that decedent received dialysis care from Fresenius 

only three days per week, for three hours per day.  (¶ 35.)  Thus, the TAC fails to 

allege more than a circumscribed or episodic engagement.  Due to this 

circumscribed engagement, with decedent spending the rest of his waking hours at 

Manor Care, the TAC does not allege facts showing that Fresenius had a robust 

caretaking or custodial relationship with responsibility for meeting decedent’s 

basic needs for food, nutrition, toileting, or hygiene.   
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The TAC also fails to allege what basic needs Fresenius provided that the 

decedent, as an elder, could not provide for himself.  Obviously, Fresenius 

provided some care – dialysis care – that the decedent could not provide for 

himself, but the TAC does not allege how this care was different from the care that 

an able-bodied and fully competent nonelder would receive while receiving 

dialysis. 

 

In addition to not alleging facts to show that the decedent had the requisite 

relationship with Fresenius, it also fails to allege that Fresenius injured decedent 

through the failure to provide care rather than the provision of negligent care (See 

Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 89.)   

 

  

 4.  TIME:  9:00   CASE#: MSC19-01132 

CASE NAME: STALLWORTH-PHILLIPS VS FOSTER 

HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED 

BY GAZARRIE STALLWORTH-PHILLIPS 

* TENTATIVE RULING: * 

 

 The Plaintiff is ordered to appear in person for this hearing at 9 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01872 

CASE NAME: GAINES VS MONTES BROS. CONSTRU 

HEARING ON MOTION TO/FOR COMPEL PRODUCTION OF 

DOCUMENTS REQUESTED FILED BY JAWANA K. GAINES 

* TENTATIVE RULING: * 

 

 Unopposed motion granted.  Documents to be produced no later than 3/7/22. 
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 6.  TIME:  9:00   CASE#: MSC20-01742 

CASE NAME: DIER, ET AL. VS ARMBRUSTER, ET 

HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONS 

FILED BY JOSHUA PAUL ARMBRUSTER 

* TENTATIVE RULING: * 

 

 Unopposed motion granted.   

 

  

 7.  TIME:  9:00   CASE#: MSC21-00530 

CASE NAME: ATHENA FINANCIAL VS SMITH, ET 

SPECIAL SET HEARING ON: PLAINTIFF'S REQUEST FOR PREL 

INJUNCTION SET BY ATHENA FINANCIAL INTERPRISES LLC 

* TENTATIVE RULING: * 

 

  Dropped as moot. 

 

  

 8.  TIME:  9:00   CASE#: MSC21-02342 

CASE NAME: TORRES VS REEBOK INTERNATIONAL 

HEARING ON DEMURRER TO ANSWER OF DEFENDANT ( FILED BY 

JESUS TORRES) 

* TENTATIVE RULING: * 

 

 Unopposed demurrer to the answer is sustained with leave to amend no later than 

3/15/22. 

 

  

 9.  TIME:  9:00   CASE#: MSN22-0120 

CASE NAME: IN RE: NEVAEH AVILES BAEZA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

 Unopposed motion granted. 
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10.  TIME: 10:00   CASE#: MSC19-00039 

CASE NAME: KELLY VS. WYRSCH 

JURY TRIAL - LONG CAUSE/ 10 DAY(S) 

* TENTATIVE RULING: * 

 

Trailing to Monday 3/21/22 at 9 a.m. 

 

ADDON 

11. TIME: 9:01   CASE#: MSC21-01120 

CASE NAME: ORME V CURRY 

HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY 

THE LAW OFFICE OF TERANCE ORME 

* TENTATIVE RULING: * 

 

 Plaintiff’s motion for summary judgment or, in the alternative, summary 

adjudication, is denied.  The motion for summary judgment is denied because 

plaintiff has not met his initial burden, some material facts are disputed, and 

plaintiff has not established he is entitled to judgment as a matter of law as to all 

causes of action.  (Disputed Material Fact Nos. 16, 19, 21, 23; see Ramsey v. City 

of Lake Elsinore (1990) 220 Cal.App.3d 1530, 1544.)  The motion for summary 

adjudication is denied for the reasons stated in the body of this ruling and because 

plaintiff has not stated the issues as to which he seeks a determination, whether that 

be the individual causes of action or something else.  (See Notice of Motion at 

1:24-27; CRC 3.1350 (f).) 

 

Background 

 

This is a lawsuit by an attorney against his former client to enforce a 

$15,000 settlement of a personal injury claim.  The attorney, Orme, makes two 

basic contentions.  First, his client, Ezra Curry, breached an express or implied 

provision of the two men’s Lawyer-Client Retainer Agreement (the “Retainer 

Agreement”) when Curry said he would accept the settlement offer and then, after 

Orme had communicated that acceptance to the other party, changed his mind.  

Second, Orme is a third-party beneficiary of the settlement agreement with the 

personal injury defendant, SKIP, and has standing to enforce that agreement. 

 

To meet his initial burden on this motion, Plaintiff has submitted evidence of 
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the following.  Curry gave Orme the authority to accept the $15,000 settlement 

offer in a telephone conversation at 10:35 a.m. on December 29, 2020.  

(Undisputed Material Fact (“UMF”) No. 12.)  Orme then sent an email to the 

attorney for SKIP at 10:40 a.m. stating that the offer was being accepted.  (UMF 

No. 14; Ex. 11 to Orme Decl.) 

 

However, at 10:52 a.m., Curry texted Orme to say he had changed his mind.  

(UMF 15.)  A minute later, at 10:53 a.m., the two men had a telephone 

conversation in which Curry communicated the same information.   

 

The parties dispute what was said during that telephone conversation.  (DMF 

No. 16.)  Orme states Curry thought that repudiating his acceptance would achieve 

his goal of increasing the settlement, without any factual justification, such as an 

increase in Curry’s damages.  Orme said that Curry had no legal justification to 

rescind his assent.  Orme then states, “At the conclusion of the [telephone 

conversation] Mr. Curry confirmed and acknowledged that he would not act on his 

attempted rescission and repudiation following the advice of Orme.”  (DMF No. 

16; Orme Decl., ¶ 17 (emphasis added).) 

 

On the other hand, at 12:05 p.m. on the date they spoke, December 29, 2020,  

Orme sent Curry an email summarizing the two men’s telephone conversation. 

That email paints a different picture of how the conversation ended.  The summary 

states Orme told Curry that reneging on the consent to settle was “not in good faith, 

reasonable, nor in cooperation with the Attorney-Client Agreement.”  (Ex. 2 to 

Curry Decl., ¶ (9).)  The summary goes on to state that Curry’s action in reneging 

on his consent created a conflict of interest between Curry and Orme (¶ 10); Orme 

would therefore withdraw within 30 days to allow Curry to obtain alternate 

representation (¶ 11); and the contingent fee in the Retainer Agreement would be 

withdrawn and Curry would be charged at the rate of $250/hour instead. (¶ 12.)  

Finally, the summary states Orme suggested that Curry “take some time to consider 

the advantage and disadvantage of his decision to renege on the settlement deal” (¶ 

13), and that Curry confirmed receipt of all the information above “and requested 

until Friday [January 1, 2021] to make a decision.”  (¶ 14 (emphasis added).) 

 

Notwithstanding the acknowledged conflict of interest and the knowledge 

that Curry had changed his mind about settling his claim for $15,000, Orme did not 

honor Curry’s request to have until January 1, 2021 to reconsider the withdrawal of 
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his consent to settle.  Instead, on December 31, 2021 or earlier, Orme signed a 

formal Release of all Claims on Curry’s behalf, claiming he had the authority to do 

so “pursuant to the authority vested . . . through the Attorney-Client Agreement” 

and Mr. Curry’s December 29, 2020 verbal authorization “wherein Mr. Curry 

agreed to reserve any action until after his settlement portion was in his 

possession.”  (DMF No. 19; Orme Decl., ¶ 20; Ex. 2 to Curry Decl.; Ex. 7 to Curry 

Decl., Spencer email dated 1/4/21 and Orme’s response.)   (The italicized 

stipulation was not reflected in Orme’s contemporaneous summary of the events.)  

Orme fails to state which provision in the Retainer Agreement (Ex. 2 to the Orme 

Decl.) gave him the authority to sign a settlement agreement or release on behalf of 

Curry. 

 

Also on December 31, 2020, Orme withdrew from representing Curry and 

sent Curry an invoice for $11,034.85, representing an hourly fee.  Orme’s Retainer 

Agreement had provided for a contingent fee of 33 % of the settlement if the case 

settled after suit was filed (suit was filed in San Francisco County on August 27, 

2020 (Orme Decl., ¶ 6)), or a reasonable fee in the event of discharge or 

withdrawal, payable only upon payment of a settlement.  (Ex. 2 to Orme Decl., p. 

4.)  A reasonable fee was to be determined based on various factors.  However, the 

agreed-upon percentage of 33% ($5,000 before adjusting for costs) represented 

what Orme and Curry believed would constitute a reasonable fee.  (Retainer 

Agreement, p. 3, 4.)  

 

Discussion 

 

Curry is unrepresented in this action.  However, whether he filed an effective 

Opposition or none at all, the court must first determine whether Orme has satisfied 

his initial burden to show that the facts are undisputed and that Orme is entitled to 

judgment as a matter of law.  (Duffey v. Tender Heart Home Care Agency, LLC 

(2019) 31 Cal.App.5th 232, 241, fn. 6; Johnson v. Superior Court (2006) 143 

Cal.App.4th 297, 305 (“Unless the moving party meets its burden, summary 

judgment cannot be ordered, even if the opposing party does not respond 

sufficiently or at all.”) (Emphasis added).) 

 

The scope of that initial burden is defined by the complaint.  (Nieto v. Blue 

Shield of California Life & Health Ins. Co. (2008) 181 Cal.App.4th 60, 74.)  The 

court will therefore discuss the various causes of action alleged in the complaint, 
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bearing in mind that summary judgment must be denied if there is a single disputed 

material fact or if Orme has not established his right to judgment as a matter of law 

as to a single cause of action.  (See Ramsey v. City of Lake Elsinore (1990) 220 

Cal.App.3d 1530, 1544.)   

 

First Cause of Action, Breach of Contract  

 

The complaint alleges that Orme and Curry entered into a written Retainer 

Agreement.  (Complaint, ¶ 34.)  The Retainer Agreement required Orme to provide 

legal services regarding Curry’s accident on August 15, 2019.  Curry was injured 

while operating a defective electrically powered scooter.  (Ex. 2 to Orme Decl., p. 

2.)  Curry’s pertinent duty under the Retainer Agreement was “to cooperate” and 

“to pay Attorney’s bills on time.”  (Ibid.; Complaint, ¶ 33.)  Orme alleges that he 

performed all his duties under the Retainer Agreement, but that Curry breached his 

by “failing to cooperate with [Orme] in finalizing [the] Settlement Agreement with 

[the personal injury claim defendant] SKIP, and then failing to pay the full amount 

of billed services for . . . legal services rendered pursuant to the [Retainer 

Agreement.]”  (¶ 35.)   

 

For several reasons, the court concludes that Orme has failed to meet his 

initial burden or to establish that he is entitled to judgment as a matter of law on 

this cause of action. 

 

First, no express provision of the Retainer Agreement required Curry to sign 

an agreement to settle for an amount he decided was inadequate.  Further, his duty 

under the Retainer Agreement to cooperate does not unambiguously imply a duty 

to sign a settlement agreement under those circumstances.    

 

In pertinent part, Rule 1.2 of the Rules of Professional Conduct states, “a 

lawyer shall abide by a client's decisions concerning the objectives of 

representation . . . [With exceptions not pertinent here] a lawyer may take such 

action on behalf of the client as is impliedly authorized to carry out the 

representation. A lawyer shall abide by a client's decision whether to settle a 

matter.”  (Emphasis added.)   

 

The Comment to this rule states,  
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A lawyer retained to represent a client is authorized to act 

on behalf of the client, such as in procedural matters and 

in making certain tactical decisions. A lawyer is not 

authorized merely by virtue of the lawyer's retention to 

impair the client's substantive rights or the client's claim 

itself. (Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396, 

404 . . .)  . . . At the outset of, or during a representation, 

the client may authorize the lawyer to take specific action 

on the client's behalf without further consultation. Absent 

a material change in circumstances and subject to rule 

1.4, a lawyer may rely on such an advance authorization. 

The client may revoke such authority at any time.  

(Emphasis added.)   

 

 These principles are mirrored in the case law.  An attorney has no authority 

to surrender his client’s rights without the client’s consent.  (Zurich G. A. & L. Ins. 

Co., Ltd., v. Kinsler (1938) 12 Cal.2d 98, 106, 81 P.2d 913, disapproved on other 

grounds in Fracasse v. Brent (1972) 6 Cal. 3d 784, 792.)  The client has the 

exclusive authority to settle his claim.  (Burns v. McCain (1930) 107 Cal.App. 291 

(affirming trial court’s decision not to enforce settlement made by attorney without 

the client’s consent); Blanton v. Womancare, Inc. (1985) 38 Cal.3d 396 (reversing 

trial court decision to enforce agreement to divert case from litigation to arbitration 

where the attorney agreed to arbitration without consent of the client).) 

 

 Given that the client alone has the right to compromise his claim, a 

construction of a contractual duty to “cooperate” with an attorney as including a 

duty to sign documents necessary to conclude a settlement the client has decided is 

inadequate is unnatural and may even violate public policy.  If an attorney may not 

force his client to settle a claim, it seems unlikely he may insert a provision in his 

Retainer Agreement requiring his client to settle a claim, or sue for breach of the 

Retainer Agreement when the client refuses to settle the claim.  In any event, 

ambiguous terms in a contract are construed against the drafter.  (CC § 1654.)    

Orme has not established as a matter of law that Curry breached the Retainer 

Agreement by refusing to sign, or to ratify Orme’s signing of, the Release of all 

Claims requested by the personal injury defendant, SKIP. 

 

 Second, Orme has failed to establish he is entitled to judgment as a matter of 
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law against Curry for breach of the duty to “pay Attorney’s bills on time.”  The 

Retainer Agreement provides for a fee here of 33% of the net recovery.  (Ex. 2 to 

Orme Decl., Retainer Agreement, p. 3.)  It further states, “Attorney will only be 

compensated for legal services if a recovery is obtained for Client.”   

 

 Paragraph 5 of the Retainer Agreement states, “In the event of Attorney’s 

discharge or withdrawal as provided in Paragraph 8 [the paragraph really intended 

appears to be Paragraph 10], Client agrees that, upon payment of the settlement . . . 

Attorney shall be entitled to be paid by Client a reasonable fee.”  It states that what 

is a reasonable fee is determined by considering various factors, including the 

actual number of hours spent by Orme, his hourly rates, and the amount of the 

recovery obtained.  (Id., ¶5, p. 4.)  It also states, “By pre-determining these 

contingency fee percentages, Lawyer and Client believe this will constitute a 

reasonable fee . . . for an automobile personal injury proceeding.”  (Ibid.)   

 

 Paragraph 10 of the Retainer Agreement states, “Lawyer may withdraw . . . 

for good cause . . . Good cause includes Client’s breach of this agreement, refusal 

to cooperate or to follow Lawyer’s advice on a material matter  . . . When 

Lawyer’s services conclude, all unpaid charges will immediately become due and 

payable . . .” 

 

 Orme’s Separate Statement does not state who is holding the $15,000 in 

settlement funds.  Therefore, he has not met his initial burden to establish that he is 

entitled to a reasonable fee under paragraph 5 of the Retainer Agreement.  Such a 

fee is stated there to be due only “upon payment of the settlement,” and he has not 

established the settlement was paid.  

 

 To the extent that paragraph 10 can be read to require payment of an hourly 

fee immediately upon Orme’s withdrawal because Curry would not follow Orme’s 

advice, the Retainer Agreement is ambiguous because it contains conflicting 

provisions, one (¶ 5) requiring payment only after a settlement has been paid and 

the other (¶ 10) immediately.  Therefore, again it must be construed against the 

drafter, Orme.  

 

Further, paragraph 10 is likely unenforceable under Fracasse v. Brent (1972) 

6 Cal.3d 784, 792.  Fracasse holds that the attorney’s fee in contingent fee cases is 

not due upon discharge but only when settlement funds are received.  (See also 
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Brown v. Connolly (1969) 2 Cal.App.3d 867 (contingent fee attorney has no cause 

of action against his former client for compensation, based on a contingent fee 

contract, until the happening of the stated contingency; otherwise, a “client, 

unfortunate enough to have misconceived a reason to discharge his attorney, 

without any recovery on his claim could find himself adjudged to pay many times 

its value -- a disaster to the client and a windfall to the attorney.”)  As stated in 

Fracasse,  

 

Having determined that he no longer has the trust and 

confidence in his attorney necessary to sustain that 

unique relationship, he should not be held to have 

incurred an absolute obligation to compensate his former 

attorney. Rather, since the attorney agreed initially to 

take his chances on recovering any fee whatever, we 

believe that the fact that the success of the litigation is no 

longer under his control is insufficient to justify imposing 

a new and more onerous burden on the client. Hence, we 

believe that the attorney's action for reasonable 

compensation accrues only when the contingency stated 

in the original agreement has occurred -- i.e., the client 

has had a recovery by settlement or judgment. It follows 

that the attorney will be denied compensation in the event 

such recovery is not obtained.  (Id. at 792.)   

 

 Also, to prevail on a motion for summary judgment on a claim for breach of 

contract, the plaintiff must prove not just that the contract was breached but the 

specific amount he is owed.  (See Paramount Petroleum Corp. v. Superior Court 

(2014) 227 Cal.App.4th 226, 241.) The California Supreme Court has ruled that a 

client has the right to discharge his attorney with or without cause and that the 

attorney’s recovery in the event of discharge in either event is limited to the 

reasonable value of the attorney’s services.  (See Fracasse v. Brent, supra, 6 Cal.3d 

784, 789-792.) 

 

The Retainer Agreement states that the parties considered a fee of 33% of 

the net amount recovered to be a reasonable fee regardless of the hourly rate and 

the number of hours billed.  Further, the Retainer Agreement states that factors 

beyond just the hourly rate and the number of hours are to be considered in 
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establishing a reasonable fee, including the amount recovered.  Orme has submitted 

insufficient facts for the court to determine as a matter of law what a reasonable fee 

is in this case, particularly when it is unknown whether medical bills must also be 

paid of the settlement.  Either way, in light of the provision in the Retainer 

Agreement that the parties agreed a fee of 33% was reasonable, and of the amount 

of the settlement, it is unlikely the court will conclude that a reasonable fee is an 

amount in excess of $11,000 when the settlement is only $15,000.   

 

 Orme has not established that he is entitled to judgment as a matter of law on 

his First Cause of Action, for breach of the Retainer Agreement, and thus his 

motion for summary adjudication of that cause of action as well as his motion for 

summary judgment must be denied. 

 

 Second Cause of Action, Breach of the implied covenant of good faith 

and fair dealing 

 

 There is an implied covenant in every contract that a party shall do nothing 

to “injure the right of the other [party] to receive the benefits of the agreement.”  

(Communale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658.)  However, 

courts will not use the implied covenant of good faith and fair dealing to override 

an express provision in a contract or prohibit the defendant from doing what the 

contract permits him to do.  (Carma Developers (Cal.), Inc. v. Marathon 

Development California, Inc. (1992) 2 Cal.4th 342, 374–376) (contract permitted 

lessor to terminate the lease upon notice of lessee’s intent to sublease); Storek & 

Storek, Inc. v. Citicorp Real Estate, Inc. (2002) 100 Cal. App. 4th 44, 55–58, 64 

(contract permitted defendant to withhold loan funds when conditions were not 

fulfilled to its satisfaction); Third Story Music, Inc. v. Waits (1995) 41 Cal. App. 

4th 798, 808–809  (contract permitted defendant to market music or refrain from 

doing so at its election.))  

 

 Here, the law gives the client the sole right to decide whether to settle his 

claim, and it provides he does not owe a fee based on the reasonable value of the 

attorney’s services after discharge, whether with or without cause, until a 

settlement is received.  Those terms being established in the contract by operation 

of law (First Bank v. Braden (1989) 216 Cal.App.3d 672, 675-676; Cal. Ass'n of 

Highway Patrolmen v. Dep't of Pers. Admin., (1986) 185 Cal.App.3d 352, 364), 

the implied covenant may not be used to vary them.   
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 Given what the court stated in its discussion regarding the First Cause of 

Action, it is questionable whether a client can be considered to have breached the 

implied covenant if he has a good faith belief he has mistakenly accepted an 

inadequate settlement offer.  And while a claim for breach of the implied covenant 

might possibly be stated against a client who reversed his decision to settle solely 

to deprive his attorney of an expected contingent fee, Orme has not established this 

is why Curry refused to complete the settlement here.  Thus, Orme has not 

established that he is entitled to judgment as a matter of law as to this cause of 

action either. 

 

 Third Cause of Action, Unjust Enrichment 

 

 The complaint alleges that Curry has been unjustly enriched by refusing to 

pay the full value of legal services rendered.  (¶ 52.d.)  For the reasons stated 

above, Orme has not established he is entitled to judgment on this cause of action 

as a matter of law.  Orme has not established that Curry has been enriched at all, let 

alone unjustly, because Curry has not yet received any settlement.  Further, Orme 

has not established what reasonable fee he is owned.   

 

 Fourth Cause of Action, Enforcement of the Settlement Agreement 

 

 Summary adjudication of this cause of action must be denied because of at 

least three unresolved issues.  The first is whether Orme is an intended, or merely 

an incidental, beneficiary of the aborted settlement.  As noted above, the client has 

the sole right to settle his claim.  Ordinarily, he settles a claim intending to benefit 

himself, not his attorney.  Orme has submitted no legal authority to the contrary, 

and he bears the burden of persuasion on his motion. 

 

 The second issue is whether an attorney may sue to force his client to 

complete a settlement whether the attorney is an intended beneficiary of the 

settlement or not.  Again, despite the relative frequency with which disputes over 

the payment of an attorney’s contingent fee arise, Orme has cited no case in which 

such a lawsuit has been accepted as valid.  Rather, the usual fact pattern is that the 

attorney sues his client or the personal injury defendant when they fail to pay him 

after the settlement is completed.  (See Fracasse v. Brent, supra, 6 Cal.3d at 790-

792 (holding that the attorney’s suit for declaratory relief to establish the amount of 
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his fee before a settlement was paid was premature and thus properly dismissed by 

the trial court); Siciliano v. Fireman’s Fund (1976) 62 Cal.App.3d 745 (attorney 

sued insurance company for ignoring the attorney’s lien on the settlement and 

paying all the money to the attorney’s former client).) 

 

 The third unresolved issue is whether there was really an enforceable 

agreement until Curry agreed to the terms of the Release by signing it.  Sometimes, 

the execution of a formal settlement agreement or release is only a formality, and 

the earlier oral or informal writing is enough.  (See Kreling v. Walsh (1947) 77 

Cal.App.2d 821, 834.)  Other times, courts hold there is no agreement until the 

formal settlement agreement or release is signed.  (See Spinney v. Downing (1895) 

108 Cal. 666, 668-669.)  Again, Orme has submitted no facts or law to permit a 

determination that the consent to settle that Curry gave at 10:35 a.m. and that Orme 

conveyed to SKIP’s attorney at 10:40 a.m. was sufficient to form a binding 

agreement.  For instance, no evidence has been presented regarding how important 

it was to SKIP to have a signed Release that contained specified terms.  Summary 

adjudication is denied as to the Fourth Cause of Action too.   

 

            This case is deemed to be a limited jurisdiction matter and is hereby re-

assigned for all purposes to D-9, The Honorable Judge Devine, with immediate 

effect. 

 

 

 
 


